IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
VEESTERN DI VI SI ON
JI MW M TCHELL
Plaintiff
V. NO. 3:94Cv88-S-D
BUDDY EAST, ET AL,

Def endant s

OP1 NI ON

Upon further consideration of the conplaint and the files
and records in this action, the court finds that an order dated
August 23, 1994, entered by the magi strate judge, granted | eave to

proceed in forma pauperis, but directed that no process i ssue until

further order of the court, and required plaintiff to amend his
conplaint within twenty (20) days by filing an attachnent to the P-
3 form Plaintiff was warned that his failure to tinely conply
with the requirenents of the order mght lead to dism ssal of his
 awsui t .

Al t hough nore than 45 days have el apsed since that tine,
plaintiff has failed to communi cate further wwth the court, either
to inquire as to the status of his case or to attenpt to conply
with the court's August 23, 1994, order. It is obvious that
plaintiff has lost interest in this lawsuit and has decided to

abandon it.



Rul e 41 (b), Federal Rules of G vil Procedure, provides,
inter alia,
For failure of the plaintiff to prosecute
or to conply with these Rules or any
order of the court defendant may nove for
dism ssal of an action or of any claim
agai nst him
Even though the Rule speaks in terns of dismssal on
nmotion of a defendant, it is now settled that the court has the
i nherent authority to dism ss sua sponte for want of prosecution.

Link v. Wabash Railroad, 370 U S. 626 (1962); Lopez v. Aransas

County I ndependent School District, 570 F.2d 54|, 544 (5th Grr.

1978). Rule 41 (b) further provides, inter alia:

Unless the <court in its order for
di sm ssal otherw se specifies, dismssal
under this subdivision and any di sm ssal
not provided for in this rule, other than
a dismssal for lack of jurisdiction, for
i nproper venue, or for failure to join a
party under Rule 19, operates as an
adj udi cati on upon the nerits.

Since the defendants have never been called upon to
respond to the plaintiff's pleading, and have never appeared in
this action, and since the court has never considered the nerits of
plaintiff's clains, the court's order of dism ssal should provide

that dismssal is wthout prejudice. Shawv. Estelle, 542 F. 2d 954

(5th Cr. 1976).
A final judgnent in accordance with this opinion will be
ent er ed.

TH S t he day of , 1994.

CH EF JUDGE



